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שום תשים עליך מלך: Mitzvah, Concession, or Mistake?
Adapted by Chaim Shulman from 
R. Yehuda Nachshoni, הגות בפרשיות התורה and Prof. Nechama Leibowitz, עיונים בספר דברים

Few Torah institutions are presented as ambiguously as the Jewish monarchy. The Torah appears to command שום תשים עליך מלך, you shall appoint a king over yourself. Yet when Klal Yisrael finally asked Shmuel for a king, Hashem described their request as a rejection of His own Kingship. Was appointing a king a mitzvah, a concession, or a mitzvah that could itself be pursued in the wrong way?

The Torah introduces the subject in a surprisingly indirect way: כי תבא אל הארץ אשר ה׳ אלקיך נתן לך וירשתה וישבתה בה ואמרת אשימה עלי מלך ככל הגוים אשר סביבתי שום תשים עליך מלך אשר יבחר ה׳ אלקיך בו, when you enter and settle the Land Hashem gives you, and say, “I will appoint a king like the nations around me,” you shall appoint a king whom Hashem chooses (Shoftim 17:14–15). Why does the Torah not simply begin שום תשים עליך מלך? Why does it first wait for the people to say ואמרת אשימה עלי מלך, I will appoint a king over myself? And why does their request contain the troubling phrase ככל הגוים אשר סביבתי, like all the nations around me?

The question becomes much sharper in Sefer Shmuel. Generations later, the elders came to Shmuel and said הנה אתה זקנת ובניך לא הלכו בדרכיך עתה שימה לנו מלך לשפטנו ככל הגוים, you have grown old and your sons have not followed your ways; appoint us a king to judge us like all the nations (I Shmuel 8:5). Their words sound remarkably close to the Torah’s own formulation. Yet Hashem told Shmuel לא אתך מאסו כי אתי מאסו ממלך עליהם, they have not rejected you; they have rejected Me as their King (8:7). Later Shmuel told them ודעו וראו כי רעתכם רבה אשר עשיתם בעיני ה׳ לשאול לכם מלך, see how greatly you have sinned before Hashem by asking for a king (12:17). How can שום תשים עליך מלך be a mitzvah while asking for a king is called רעתכם רבה?

Three Answers in the Tosefta Sanhedrin 
The Tannaim themselves confronted this contradiction. The Tosefta (Sanhedrin 4:3) cites Rabi Yehudah, the Tanna, who maintains that Klal Yisrael was commanded three national mitzvos upon entering Eretz Yisrael: שלש מצות נצטוו ישראל בכניסתן לארץ למנות להן מלך ולבנות להן בית הבחירה ולהכרית זרעו של עמלק, to appoint a king, build the Beis HaMikdash, and destroy Amalek. The Bavli records the same basic teaching in the name of Rabi Yehudah: שלש מצות נצטוו ישראל בכניסתן לארץ להעמיד להם מלך ולהכרית זרעו של עמלק ולבנות להם בית הבחירה (Sanhedrin 20b). On this view, monarchy is not merely tolerated; שום תשים is a genuine mitzvah.

But if monarchy is a mitzvah, why were the people condemned in Shmuel’s time? The Tosefta records three approaches. One answer is לפי שהקדימו עליהם, they asked prematurely. The institution was proper, but the time was not. Rabi Nehorai, another Tanna, takes a more fundamental approach: לא נאמרה פרשה זו אלא כנגד תרעומתן שנאמר ואמרת אשימה עלי מלך, the parsha was stated in anticipation of Israel’s future complaint (Sanhedrin 20b). On this reading, ואמרת is not necessarily describing what Israel ought to want; the Torah is anticipating what it will eventually demand.

A third Tannaitic view, attributed in the Tosefta to Rabi Elazar ben Rabi Yosi, distinguishes between different groups within the nation: זקנים שאלו כהלכה אבל עמי הארץ חזרו וקלקלו, the elders asked properly, but the amei haaretz corrupted the request. The elders sought a king to govern them, while the popular demand became והיינו גם אנחנו ככל הגוים, we too shall be like all the nations.

Already in Chazal, then, the fault can be located in three different places: the timing of the request, the very impulse toward monarchy, or the motives and conception of those requesting it. The later Mefarshim develop these possibilities in different directions.

The Rambam: The Right Mitzvah for the Wrong Reason
The Rambam (1138–1204) rules unequivocally that appointing a king is a mitzvah: שלש מצות נצטוו ישראל בשעת כניסתן לארץ למנות להם מלך שנאמר שום תשים עליך מלך (Hilchos Melachim 1:1). Yet he immediately asks why Hashem was displeased when Israel finally requested one. His answer is striking: לפי ששאלו בתרעומת ולא שאלו לקיים המצוה אלא מפני שקצו בשמואל הנביא, they asked out of complaint; they did not seek to fulfill the mitzvah, but because they had become dissatisfied with Shmuel (Hilchos Melachim 1:2).

A person can therefore demand the very thing the Torah commands and still be wrong in demanding it. The issue is not only what Israel wanted, but why. Their request began with criticism of the existing leadership: הנה אתה זקנת ובניך לא הלכו בדרכיך, you have grown old and your sons have not followed your ways. According to the Rambam, the mitzvah had become an expression of תרעומת, resentment and rejection.

The Ramban: A Mitzvah, but Not Yet
The Ramban (1194–1270) reads ואמרת אשימה עלי מלך even more positively. In his commentary to Shoftim 17:14, he understands the people’s request itself as part of the mitzvah: והיא מצות עשה שיחייב אותנו לומר כן אחר ירושה וישיבה, it is a positive mitzvah requiring us to say this after conquest and settlement. ואמרת is therefore not merely a prediction; it describes how the mitzvah is to be initiated.

Why, then, was the generation of Shmuel wrong? In his commentary to Yaakov’s blessing לא יסור שבט מיהודה (Bereishis 49:10), the Ramban explains that the request came at the wrong time. Shmuel was still serving as their Shofet and Navi, judging the nation and leading its wars through Hashem’s guidance. לא היה להם לשאול מלך בימיו, they should not have asked for a king in his lifetime.

This also explains why the first king was Shaul of Binyamin rather than a descendant of Yehudah. Because the request was premature, Hashem granted them only a מלכות שעה, a temporary monarchy. The permanent monarchy of Beis David would come later. Shaul himself thus illustrates the distinction between monarchy as a mitzvah and the improper timing of the particular demand that brought him to the throne.

What Was Wrong with ככל הגוים?
A problem remains. If, as Rabi Elazar ben Rabi Yosi states  ככל הגוים reveals the defect in Israel’s request, why does the Torah itself say אשימה עלי מלך ככל הגוים אשר סביבותי, I will appoint a king like the nations around me? This becomes one of the central difficulties in understanding this topic.

One possible distinction is between adopting an institution used by other nations and adopting their conception of that institution. Israel may have a king, but its king is immediately defined as אשר יבחר ה׳ אלקיך בו, one whom Hashem chooses. He is not an independent source of law or authority.

The Netziv (1816–1893) offers a distinctive intermediate interpretation. He accepts monarchy as a genuine mitzvah but understands ואמרת אשימה עלי מלך as a condition for its implementation. Monarchy cannot simply be imposed upon a nation unwilling to accept עול מלך; the mitzvah becomes operative when there is הסכמת העם, national willingness to live under that form of government.
The Ran: They Wanted the King to Replace Torah Justice
The Ran, R. Nissim of Gerona (c. 1320–1376), focuses on another word in Israel’s request: שימה לנו מלך לשפטנו ככל הגוים, appoint us a king to judge us like all the nations. In Derashos HaRan (Derush 11), he explains that the Torah’s Shoftim and its king have different functions. The judges administer Mishpetei HaTorah, while the king has additional political authority needed to maintain public order and govern the nation.

Israel’s mistake was שרצו שיהיו משפטיהם נמשכים מצד המלכות לא מצד שופטי התורה, they wanted their system of judgment to flow from royal authority rather than from the Torah’s judges. The problem was not that they wanted effective leadership, or even a king to lead their wars. It was לשפטנו ככל הגוים. Among the nations, royal authority could itself become the source of law. In Israel, political authority could never displace Torah justice.

Abarbanel Challenges the Entire Premise
Abarbanel (1437–1508) rejects traditional reconciliations because they contradict the literal text (pesukim). If asking for a king ככל הגוים like all the nations was the sin, he asks: ואם ישראל דברו כדברי התורה מה פשעם ומה חטאתם If Israel spoke in the very words of the Torah, what was their transgression? After all, the Torah itself used that exact phrase.

Shmuel’s objection is more fundamental than bad timing or poor phrasing. The Navi states that the matter displeased Shmuel the moment they said, Give us a king (וירע הדבר בעיני שמואל כאשר אמרו תנה לנו מלך), and he later directly condemns the act of asking for one (לשאול לכם מלך). To Abarbanel, this indicates a deep opposition to the institution of monarchy itself.

Abarbanel adds historical proof: If a king were an immediate obligation, why did Yehoshua and the Shoftim allow centuries to pass without appointing one? This long delay proves that שום תשים does not command an absolute duty to establish a monarchy immediately upon settling the Land.

Consequently, Abarbanel reinterprets the passage. The opening phrase ואמרת אשימה עלי מלך  is a prediction of a future human choice, not a directive. As he writes: אין בזה מצוה כלל... אבל הנה הוא הגדת העתיד There is no commandment here at all... it is a prediction of the future.
The actual command only begins with the words: שום תשים עליך מלך אשר יבחר ה׳ אלקיך בו. Abarbanel defines this structure as a מצות עשה תלויה בדבר הרשות a positive commandment contingent upon a voluntary choice. Crucially, Abarbanel does not completely deny the mitzvah. Israel is not commanded to want a monarchy. However, once they choose to establish one, the Torah dictates how it must be done: chosen under divine authority (אשר יבחר ה׳) and from within the Jewish people (מקרב אחיך).

He compares this to the law of the captive woman (yefas toar). The Torah does not command a soldier to desire a captive; it simply anticipates a human impulse and regulates it. Similarly, אשימה עלי מלך ככל הגוים  predicts a future human desire, while שום תשים provides the boundaries to bring that desire within Torah holiness.

The Mitzvah and the Danger
The debate over שום תשים עליך מלך is therefore more subtle than a choice between “mitzvah” and “permission.” Some Tanaim in the Tosefta understand monarchy as a full mitzvah but find the sin in the timing or motivation of the request. The Ran finds it in the kind of authority Israel wanted the king to exercise. Rabi Nehorai criticism already in ואמרת אשימה עלי מלך. Abarbanel goes furthest: Israel is not commanded to desire monarchy at all; once it chooses monarchy, Torah commands how that monarchy must be established.

Yet beneath these disagreements lies a common concern. Israel may have a king, but that king can never simply be a Jewish version of ככל הגוים, like all the nations. His authority does not replace Torah, and his power cannot replace trust in Hashem. Even as the Torah places a king עליך, over the people, it immediately places that monarchy beneath a higher authority: אשר יבחר ה׳ אלקיך בו (as stated by the Netziv).

The story of Shaul is therefore not merely a contradiction to שום תשים עליך מלך. It exposes the tension built into Jewish monarchy itself. Klal Yisrael may place a king over itself, but only so long as king and people remember the truth Shmuel insisted upon: וה׳ אלקיכם מלככם, Hashem your G-d is your King.
____________________________________________________
לא תסור The Authority of Chazal and the Foundations of Torah Shebaal Peh         Adapted by CS from 
Minchas Asher, Parshas Shoftim, סימן מ
HaRav Asher Weiss Shlit"a

לא תסור: The Authority of Chazal and the Foundations of Torah Shebaal Peh

Adapted by CS from Minchas Asher, Parshas Shoftim, סימן מ, HaRav Asher Weiss Shlit"a
The Torah establishes the authority of Beis Din in the command, ועשית על פי הדבר אשר יגידו לך מן המקום ההוא אשר יבחר השם ושמרת לעשות ככל אשר יורוך... לא תסור מן הדבר אשר יגידו לך ימין ושמאל, requiring us to follow the ruling issued from the place Hashem chooses and not to deviate from what the judges instruct us, "right or left" (Devarim 17:10–11).

At first glance, the meaning seems straightforward: the Torah commands us to obey its authorized judges. On closer examination, though, two fundamental questions arise. First, to whom does this command apply? Is לא תסור specifically a command to obey the Beis Din HaGadol in Yerushalayim, or does it establish the authority of Chazal and the Chachmei Yisrael of every generation? Second, what does the command include? Does it apply only when Chazal interpret the Torah itself, or does it also encompass mitzvos and enactments instituted by Chazal, such as Chanukah, netilas yadayim, and the many other dinim derabbanan?

The Beis Din HaGadol and the Authority of Chachmei Yisrael

The Rambam opens Hilchos Mamrim with a powerful description: בית דין הגדול שבירושלים הם עיקר תורה שבעל פה והם עמודי ההוראה ומהם חוק ומשפט יוצא לכל ישראל. The Beis Din HaGadol in Yerushalayim is the foundation of Torah Shebaal Peh and the central source of halachic authority for Klal Yisrael. Anyone who believes in Moshe Rabbeinu and his Torah must rely on its rulings, for the Torah commands concerning it לא תסור מן הדבר אשר יגידו לך ימין ושמאל. The Sefer HaChinuch similarly defines the mitzvah as לשמוע מכל בית דין הגדול שיעמדו להם לישראל, to obey every Beis Din HaGadol established for Klal Yisrael.

This language seems to indicate that the formal mitzvah of לא תסור relates specifically to the Beis Din HaGadol. Yet it cannot mean that the authority of Chachmei Yisrael disappears in generations without a Sanhedrin. The entire structure of Torah life depends on the authority of the Chachamim of every generation.

Indeed, elsewhere the Rambam speaks much more broadly. In his introduction to the Mishneh Torah, he writes that the enactments and customs instituted in each generation by the Beis Din of that generation are binding, לפי שאסור לסור מהם שנאמר לא תסור מכל הדבר אשר יגידו לך. Likewise, in the Sefer HaMitzvos he refers not only to the Sanhedrin but more generally to the בעלי הקבלה and מעתיקי השמועה, those entrusted with receiving and transmitting the mesorah.

It therefore appears that although the formal institution described in Hilchos Mamrim is the Beis Din HaGadol, the principle extends more broadly. A body representing the consensus of Chachmei Yisrael can possess, in an important sense, the authority of the Beis Din HaGadol. This reading fits the Rambam's famous position that if all or most of the Chachmei Eretz Yisrael agreed to renew semichah, they could do so. The Torah did not entrust Torah Shebaal Peh to isolated individuals; its authoritative interpretation and transmission were placed in the hands of Chachmei Yisrael.

The words of the Chinuch can be understood the same way. The formal mitzvah centers on the Beis Din HaGadol, while the principle embodied in that mitzvah extends to the leading Chachamim of every generation.

Does לא תסור Include Every Rabbinic Mitzvah?

A second major dispute concerns the scope of לא תסור. The Rambam appears to understand the command broadly. The Ramban, however, raises a famous difficulty. If violating any din derabbanan is itself a violation of the Torah prohibition of לא תסור, why does the Gemara distinguish between a safek deOraisa and a safek derabbanan? We ordinarily rule ספק דאורייתא לחומרא but ספק דרבנן לקולא. If every rabbinic law carries with it the Torah prohibition of לא תסור, every safek derabbanan should become a safek deOraisa.

The Ramban therefore understands the formal prohibition more narrowly. לא תסור principally governs the authoritative interpretation of Torah: traditions received by Chazal and conclusions reached through the accepted methods of Torah interpretation. It does not necessarily turn every new rabbinic enactment into a Torah prohibition in its own right.

Some Acharonim sought to narrow even the Rambam's position, suggesting that לא תסור applies specifically to enactments established as a סייג לתורה rather than to every positive mitzvah Chazal instituted. There is some basis for this reading in the Rambam's language in Hilchos Mamrim, where he refers to הדברים שעשאום סייג לתורה והשעה צריכה להם כגון הגזירות והתקנות והמנהגות.

But the Rambam's position cannot readily be confined to protective gezeiros. In the Sefer HaMitzvos he speaks broadly of matters Chazal established through tradition, interpretation, consensus, or because they regarded them as proper and as a chizuk for torahאין הבדל בזה בין הדבר שיסברוהו או הדבר שיוציאוהו בהקש מן ההקשים שהתורה נדרשת בהם או הדבר שהסכימו עליו שהוא סוד התורה או לפי ענין מן הענינים שיהיה דעתם שהוא ישר ושבו חיזוק לתורה. The Rambam also challenges the Behag for counting Chanukah and Megillah among the 613 mitzvos, a discussion that itself shows Chanukah and similar mitzvos derabbanan are included within the Torah's command to heed Chazal. לא תסור therefore cannot be restricted to classic protective gezeiros.

Why Must We Obey Chazal?

The question runs deeper still. Even according to the Ramban, who limits the formal prohibition of לא תסור, there is plainly a binding obligation to obey Chazal far beyond their interpretation of Biblical law. Chazal repeatedly speak in sweeping terms, including כל העובר על דברי חכמים חייב מיתה and מצוה לשמוע דברי חכמים.

Rabbi Akiva, while imprisoned, was prepared to endanger himself in order to wash for netilas yadayim, declaring מוטב אמות מיתת עצמי ולא אעבור על דברי חברי. Yet netilas yadayim is clearly a rabbinic enactment rather than an interpretation of an explicit Torah command.

Most strikingly, concerning the bracha on Chanukah candles, the Gemara asks והיכן צונו, where did Hashem command us to light Chanukah candles? The Gemara answers מלא תסור. Chanukah was instituted by Chazal generations after Matan Torah and is not merely a fence around an existing Torah prohibition, yet the Gemara connects it directly to לא תסור.

Even the Ramban indicates elsewhere that rabbinic enactments do not violate בל תוסיף precisely because the Torah empowered Chazal to establish them. The real question, then, is not whether Chazal have authority to enact mitzvos and gezeiros; clearly they do. The question is how that authority relates to the specific mitzvah of לא תסור.

Two Approaches to the Obligation of Rabbinic Law

Rav Elchonon Wasserman records two approaches he heard from his rebbeim. One, associated with Rav Shimon Shkop, holds that every enactment of Chazal rests on a genuine reason perceived by the Chachamim. Once they identify that reason and determine the proper conduct, the underlying סברא itself obligates us. Since sevara can carry the force of Torah, the truth Chazal recognized generates an obligation to follow their ruling.

This explanation is difficult. Sevara can certainly reveal and define a din, but it is much harder to understand how sevara alone can create an entirely new mitzvah. Ultimately, it is the command of Chazal, not merely the reasoning behind it, that obligates us.

A second explanation is attributed to Rav Chaim Brisker. Here, both the Rambam and Ramban agree that rabbinic law is rooted in לא תסור, but they disagree about the nature of that relationship. According to the Rambam, when Chazal establish a mitzvah such as Chanukah, observing it becomes included within the Torah command to obey Chazal; one who refuses to observe it therefore violates a Torah command. According to the Ramban, by contrast, the particular mitzvah remains derabbanan, while לא תסור stands as the broader Torah command requiring obedience to Chazal.

This distinction helps explain how rabbinic law can retain its own rules, including ספק דרבנן לקולא, even though deliberately rejecting Chazal ultimately conflicts with a Torah command.

The Formal Mitzvah and the Broader רצון השם

There is, however, a more fundamental way to understand the matter. The Chiddushei HaRan explains the Ramban's position by suggesting that when the Gemara connects rabbinic mitzvos with לא תסור, the pasuk may function as an asmachta rather than as the literal halachic source of every rabbinic obligation. Nevertheless, once the Torah entrusted Chazal with receiving, interpreting, and transmitting Torah, Klal Yisrael must also obey them when they establish the safeguards and enactments necessary to preserve Torah.

This suggests an important distinction between the formal scope of the mitzvah of לא תסור and the broader רצון השם expressed through it. Formally, לא תסור may apply specifically to the Beis Din HaGadol or to defined categories of rulings. But the mitzvah also teaches a broader principle: Hashem wants Klal Yisrael to live under the guidance and authority of Chachmei HaTorah.

They are charged להודיע להם המעשה אשר יעשון והדרך ילכו בה, to teach Klal Yisrael the conduct they should follow and the path they should walk. Beyond the technical definitions of particular mitzvos lies the obligation to fulfill רצון השם as revealed through Torah. When Chazal speak of a מצוה לשמוע דברי חכמים, they are expressing this broader principle: לא תסור teaches that Hashem entrusted Torah to its Chachamim and expects Klal Yisrael to follow their guidance.

This resolves the apparent tension in the Sefer HaChinuch. On one hand, he defines the formal mitzvah as obedience to the Beis Din HaGadol. On the other, he speaks broadly about the obligation to follow the great Torah authorities of every generation. There is no contradiction: the specific halachic command may center on the Beis Din HaGadol, while the broader principle it expresses establishes the authority of Chachmei HaTorah throughout the generations.

There are therefore two dimensions of לא תסור. One is a specific halachic din connected to the Beis Din HaGadol and the laws of zaken mamrei. The other is a broader principle: the Torah entrusted its mesorah and authority to Chachmei Yisrael, and Klal Yisrael must accept their rulings and guidance. The Sifrei's derashah, ובאת לרבות בית דין שביבנה, extending the verse to the Beis Din in Yavneh, likewise shows that the concept cannot be confined narrowly to the Sanhedrin sitting in the Lishkas HaGazis.

The Authority of Chazal Is Built Into Torah Shebaal Peh

We may go even further. It is not entirely accurate to say that the authority of Chazal originates in the pasuk of לא תסור. The obligation to accept the authority of Chachmei Yisrael is intrinsic to Torah Shebaal Peh itself.

Moshe received the Torah at Sinai and transmitted it to Yehoshua, the Zekeinim, and the generations that followed. Without the authority of those charged with transmitting and interpreting Torah, there could be no functioning Torah Shebaal Peh. The Chachamim are not merely commentators on a completed written code; they were entrusted with preserving Torah, interpreting it, strengthening its observance, and establishing the enactments each generation required. Moshe Rabbeinu himself instituted takanos and gezeiros.

This may explain the precise wording of the Gemara regarding Chanukah. The Gemara does not ask why we are obligated to obey Chazal. It asks והיכן צונו, how can we recite וצונו, that Hashem commanded us, over a mitzvah Chazal instituted? The answer is מלא תסור. The pasuk establishes that obeying Chazal can properly be described as obeying Hashem, but that does not necessarily mean the entire authority of Chazal was created by this single pasuk. Their authority is already built into the structure of Torah Shebaal Peh.

בקולו של מקום: Obeying Chazal Is Obeying Hashem

This approach sheds light on several difficult sugyos. The Gemara teaches regarding a ben sorer umoreh that he must be איננו שומע בקולנו. If he violates a rabbinic prohibition, such as eating during a rabbinically established fast, he may nevertheless be described as one who does not listen בקולו של מקום.

One might argue this proves the Rambam's position: if rabbinic prohibitions are themselves included in לא תסור, violating them is literally disobedience to Hashem. But that conclusion is unnecessary. Even according to the Ramban, רצון השם is that Jews obey Chazal. A person who deliberately rejects their authority can therefore properly be described as failing to listen בקולו של מקום, even if the particular rabbinic prohibition has not itself become a mitzvah deOraisa.

The same principle appears elsewhere. A person occupied with a mitzvah derabbanan may be considered an עוסק במצוה and thereby exempt from another mitzvah. Similarly, a woman prohibited to a man only midrabbanan may nevertheless not be considered an אשה הראויה לו where a Torah law requires a woman he may marry. Once Chazal establish a law within the Torah system, it becomes part of the halachic reality that system recognizes.

A Minor, a Blind Person, and the Reach of Rabbinic Authority

This principle also resolves an unusual difficulty raised by the Acharonim. According to Rabbi Yehudah, a blind person is exempt from mitzvos. If so, how can he be obligated in mitzvos derabbanan? If rabbinic authority depends entirely on the formal mitzvah of לא תסור, one exempt from Torah mitzvos would seemingly be exempt from that command as well.

The question is even stronger regarding a minor. A child is plainly not personally obligated in the ordinary system of Torah mitzvos. Nevertheless, Chazal imposed chinuch and established various rabbinic obligations relating to children. How can their authority extend to someone not yet obligated in the formal mitzvah of לא תסור?

The answer follows from the distinction already developed. Even one exempt from a particular formal mitzvah is not thereby free to disregard רצון השם when it is directed toward him. If Hashem Himself were to command such a person through nevuah to perform a particular act, his general exemption from mitzvos would obviously not permit him to disregard that command. Similarly, Chazal, whom the Torah appointed to guide Klal Yisrael, give authoritative expression to רצון השם within the Torah system. Thus even where the technical mitzvah of לא תסור may not apply in its ordinary form, the obligation to heed the authority of Chachmei HaTorah remains.

Why Later Generations Do Not Overrule Earlier Ones

This discussion ultimately leads to a broader question concerning the authority of earlier generations of Torah scholars. The Rambam rules that a later Beis Din may sometimes disagree with an earlier Beis Din's interpretation: בית דין גדול שדרשו אחד מן המצוות כפי מה שנראה בעיניהם שהדין כך ודנו דין ועמד אחריהם בית דין אחר ונראה לו טעם אחר לסתור אותו הרי זה סותר ודן כפי מה שנראה בעיניו.

If so, why do Amoraim generally not disagree with Tannaim? Why do Rishonim not simply reject conclusions of the Gemara? The Kesef Mishneh famously explains that with the completion of the Mishnah, later generations accepted upon themselves not to dispute the Tannaim, and a similar acceptance took place with the sealing of the Gemara: שמיום שנחתמה לא ניתן רשות לשום אדם לחלוק עליה. Yet this explanation itself requires clarification. How can one generation bind all future generations through such an acceptance?

A striking approach is attributed to Rav Chaim Brisker: in principle, an Amora could disagree with a Tanna. When the Gemara challenges an Amora from a Mishnah or braisa, the assumption is merely that had the Amora known the earlier source, he would likely have reconsidered his ruling. This approach, however, is difficult to reconcile with the many Rishonim who clearly assume that an Amora does not have the authority simply to reject the ruling of a Tanna.

The Rambam's own formulation suggests another approach. A later Beis Din may overturn the ruling of an earlier Beis Din when it understands the earlier position and concludes it is mistaken. But once later generations recognized that the earlier generations were incomparably greater in Torah and that they did not fully grasp the depth of their reasoning, they could no longer claim to have refuted their rulings. One cannot overturn a Torah ruling whose foundations one does not fully understand.

This does not mean earlier generations were incapable of error. Regarding explanations of pesukim or matters with no practical halachic consequence, later scholars sometimes do disagree with statements of Chazal. The principle, then, is not one of absolute infallibility; rather, it is essential to the continuity of halachah. If every generation were free to overturn the Torah rulings established by previous generations, the structure of mesorah itself could not endure.

אמת לאמיתה and Halachic Truth

The episode of תנורו של עכנאי reveals an even deeper principle. Even when a Bas Kol supported the position of Rabbi Eliezer, Rabbi Yehoshua declared לא בשמים היא. Halachah was not determined by the Bas Kol, but through the process the Torah itself entrusted to Chachmei Yisrael.

There is therefore a distinction between אמת לאמיתה and halachic truth as determined through the Torah's own rules. A halachic ruling does not become binding because the Chachamim who issued it were incapable of error. It becomes binding because Hashem Himself established that Torah is to be determined through the deliberation, transmission, and authority of Chachmei Yisrael.

The Meaning of לא תסור

This is the deeper meaning of לא תסור. It is not merely a prohibition against defying a particular Beis Din; it reveals the structure of Torah Shebaal Peh itself. Hashem did not give Klal Yisrael a written Torah and leave every individual free to determine its meaning. He entrusted the Torah to its Chachamim, charged them with interpreting it, preserving it, applying it, and protecting it, and commanded Klal Yisrael to live within that mesorah.

The Rambam and Ramban may disagree about the precise technical scope of לא תסור and whether each mitzvah derabbanan itself falls within the Torah prohibition. But beneath that disagreement lies a principle on which the entire Torah system rests: obedience to Chazal is not an addition to Torah from the outside. It is part of the very structure of Torah Shebaal Peh and one of the ways through which רצון השם is transmitted to Klal Yisrael.
_____________________________________________________
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Torah Law, Political Power, and the Upright Judge

The parsha opens שופטים ושוטרים תתן לך בכל שעריך ושפטו את העם משפט צדק, you shall appoint judges and officers in all your gates, and they shall judge the people with righteous judgment, and concludes צדק צדק תרדוף למען תחיה וירשת את הארץ אשר ה׳ אלקיך נותן לך, righteousness, righteousness shall you pursue, so that you may live and inherit the Land that Hashem your G-d gives you (Shoftim 16:18–20). Rashi, citing the Sifrei, makes the remarkable statement כדאי הוא מנוי הדיינים הכשרים להחיות את ישראל ולהושיבם על אדמתם, the appointment of proper judges is sufficient to sustain Israel and settle them upon their land (Rashi to Shoftim 16:20).

Why should so much depend upon the judges, and what does Rashi mean by the unusual expression הדיינים הכשרים? The answer emerges from the structure of the parsha itself. A just society requires more than good laws. It requires a proper source of law, the power to make justice effective, and judges whose own character will not distort what the law demands. The parsha addresses all three.

From Law to Justice

Rashi explains that משפט can refer to טענות בעלי הדין, the claims of the litigants, גמר הדין, the determination of the law, or עונש הדין, its enforcement (Rashi to Tetzaveh 28:15). משפט is therefore not merely an abstract rule; it is the process through which right and wrong are determined and justice becomes reality.

This explains why the Torah commands both שופטים and שוטרים. The שופטים determine the law, while the שוטרים ensure that their judgments are obeyed (Rashi to Shoftim 16:18). A judgment that exists only on paper cannot protect the weak, restrain wrongdoing, or preserve society. Chazal therefore place דין among the foundations of civilization itself. Rabban Shimon ben Gamliel teaches על שלשה דברים העולם קיים על הדין ועל האמת ועל השלום, the world endures upon justice, truth, and peace (Avos 1:18), while another Mishnah warns חרב באה לעולם על עינוי הדין ועל עיוות הדין, the sword comes upon the world because of delayed and distorted justice (Avos 5:8).

The obligation of דין was therefore not given only to Israel. דינים is one of the seven mitzvos of Bnei Noach (Sanhedrin 56a), and the Rambam requires them to establish courts throughout their lands (Hilchos Melachim 9:14). No society can survive without law, judges, and the power to restrain violence and oppression.

Yet there is a fundamental difference between the משפט of Israel and the law of other nations. Every society requires a legal order, but Israel did not receive its משפט from the state. The Torah introduces its civil laws with ואלה המשפטים אשר תשים לפניהם, these are the judgments that you shall place before them (Mishpatim 21:1), and Rashi explains מה הראשונים מסיני אף אלו מסיני, just as the preceding commandments were given at Sinai, so too these were given at Sinai (Rashi there, citing the Mechilta). The laws governing money, damages, and disputes between one person and another are Torah no less than Shabbos or kashrus. They are משפטי ה׳ אמת, the judgments of Hashem, and do not become binding merely because a ruler enacted them.

This helps explain why the Torah turns almost immediately from the judges to an apparently different subject: the king.

Why the King Cannot Become the Source of משפט
The Torah says כי תבוא אל הארץ וגו׳ ואמרת אשימה עלי מלך ככל הגוים אשר סביבותי שום תשים עליך מלך, when you come to the Land and say, “I will place a king over myself like the nations around me,” you shall appoint a king over yourself (Shoftim 17:14–15). Chazal teach that appointing a king was one of three mitzvos given to Israel upon entering Eretz Yisrael (Sanhedrin 20b; Rambam, Hilchos Melachim 1:1).

Yet when the elders later approached Shmuel and said שימה לנו מלך לשפטנו ככל הגוים, appoint us a king to judge us like all the nations (I Shmuel 8:5), Shmuel reacted sharply: וירע הדבר בעיני שמואל כאשר אמרו תנה לנו מלך לשפטנו, the matter was displeasing to Shmuel when they said, Give us a king to judge us (8:6). If appointing a king is itself a mitzvah, what was wrong with asking for one?

Chazal distinguish between the elders and the common people: זקנים שבדור כהוגן שאלו שנאמר תנה לנו מלך לשפטנו אבל עמי הארץ שבהן קלקלו שנאמר והיינו גם אנחנו ככל הגוים ושפטנו מלכנו, the elders of that generation asked properly, but the amei haaretz corrupted the request by saying, We too shall be like all the nations and our king shall judge us (Sanhedrin 20b).

But even the elders’ request seems problematic, because the very words תנה לנו מלך לשפטנו displeased Shmuel. The crucial word is לשפטנו.

The Ran, R. Nissim of Gerona (c. 1320–1376), explains that Torah establishes two distinct forms of authority. The king is responsible for הסידור המדיני, the political order necessary for society to function. Government must preserve public order, protect the nation, wage war, and respond to dangers that require immediate action. These needs exist in Israel as they do in every country (Derashos HaRan, Derush 11).

But the king does not thereby become the source of משפטי התורה. Among the nations, political sovereignty and legal authority may rest in the same ruler. Israel has a different structure. The king may possess enormous power, but the law does not originate with him. The Shoftim administer משפטי התורה; the king exercises the authority required for הסידור המדיני and the needs of the hour. Both possess authority, but their functions are not interchangeable.

This was the subtle error in the demand שימה לנו מלך לשפטנו. As the Ran explains, they wanted their central system of משפט governing בין אדם לחבירו to derive מצד המלכות, from royal authority, rather than from משפטי התורה. The issue was therefore much larger than the form of government. It concerned the relationship between law and power.

Torah does not reject political power. On the contrary, society cannot survive without it. שוטרים are needed to enforce judgments, and a מלך is needed to preserve the wider political order. But power must serve משפט rather than become its source. The king may govern, protect, and enforce; he may not redefine Torah justice.

The amei haaretz went further. Their declaration והיינו גם אנחנו ככל הגוים, we too shall be like all the nations (I Shmuel 8:20), expressed not merely a desire for monarchy but a desire to erase the distinction between Israel and the nations. Hashem therefore tells Shmuel כי לא אותך מאסו כי אותי מאסו ממלוך עליהם, it is not you whom they have rejected, but Me whom they have rejected from reigning over them (I Shmuel 8:7).

We can now understand why the king belongs in a parsha that begins with שופטים ושוטרים. The Torah is defining the proper relationship among law, judgment, enforcement, and political power. The שופט determines משפטי התורה, the שוטר gives the judgment practical force, and the מלך preserves the wider order of the nation. Political authority is indispensable, but it must remain the servant of justice rather than its master.

Yet even when the law comes from Sinai, political authority respects its limits, and judgments are properly enforced, one danger remains: the person sitting in judgment can still bend what is straight. That is why everything ultimately depends upon הדיינים הכשרים.

What Is a דיין כשר?

Rashi’s expression is striking because כשר can mean simply legally qualified. The Mishnah states הכל כשרים לדון דיני ממונות, all are qualified to judge monetary cases (Sanhedrin 4:2). Surely Rashi means something more when he says that the appointment of הדיינים הכשרים is sufficient to sustain Israel upon its land.

כשר can also describe character. Chazal speak of an אדם כשר, a worthy and upright person. In this deeper sense, כשר approaches the idea of ישר. Koheles says אשר עשה האלקים את האדם ישר והמה בקשו חשבונות רבים, Hashem made man upright, but they sought many calculations (Koheles 7:29). Man was created ישר, capable of allowing his higher judgment to govern his lower desires. The danger begins when fear, ambition, anger, self-interest, or appetite bends what he knows to be right.

Nowhere is that danger greater than in a judge. A crooked law is obviously dangerous, but even a perfectly straight law can produce crooked justice when administered by a crooked person.

This gives force to the statement ישרים עדיפי מצדיקים, the upright are superior even to the righteous (Rashi to Taanis 15a). A tzaddik may stumble and then rise again, as the pasuk says שבע יפול צדיק וקם, a tzaddik may fall seven times and rise (Mishlei 24:16). The ideal of ישרות is different: to remain straight, resisting the forces that would bend a person away from the דרך הישר.

For this reason, our Avos are described by Chazal as ישרים (Avodah Zarah 25a). Their defining path was דרך ה׳ לעשות צדקה ומשפט, the way of Hashem, to perform righteousness and justice (Vayeira 18:19). A דיין כשר is therefore more than a dayan who knows the law, and more even than one who is formally qualified for office. He must be an איש ישר.

He cannot allow the identity of the litigants to affect his judgment, לא תכיר פנים, you shall not recognize faces; money cannot bend him, ולא תקח שחד, you shall not take a bribe (Shoftim 16:19). Nor may fear, popularity, social pressure, or even misplaced compassion distort what the law requires.

Yet ישרות does not mean hardness. The Navi commands דרשו משפט אשרו חמוץ שפטו יתום ריבו אלמנה, seek justice, strengthen the oppressed, judge the orphan, plead for the widow (Yeshayahu 1:17). The same judge who must resist corruption must be deeply sensitive to the vulnerable. His challenge is precisely to ensure that neither cruelty nor compassion bends משפט away from אמת.

When Justice Is Truly Straight

We can now understand why the parsha begins with שופטים ושוטרים and concludes צדק צדק תרדוף למען תחיה וירשת את הארץ. A just society requires three safeguards: the law itself must be straight, governmental power must remain subordinate to that law, and the judge applying it must himself be straight.

Without the first, משפט becomes whatever those in power wish it to be. Without the second, justice remains powerless. Without the third, even the Torah’s own משפט can become distorted in human hands.

That is the force of Rashi’s statement כדאי הוא מנוי הדיינים הכשרים להחיות את ישראל ולהושיבם על אדמתם, the appointment of upright judges is sufficient to sustain Israel and settle them upon their land (Rashi to Shoftim 16:20).

A nation may possess laws, courts, enforcement, and government and still lack משפט צדק. What sustains Klal Yisrael is a society in which power serves Torah justice, and Torah justice is entrusted to people ישרים enough not to bend it.

____________________________________________________
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לא תסור מן הדבר אשר יגידו לך ימין ושמאל
“You shall not deviate from the word that they will tell you, right or left” (Devarim 17:11).

Rashi, based on the Sifrei, explains the extraordinary reach of this obligation: אפילו אומר לך על ימין שהוא שמאל ועל שמאל שהוא ימין — even if the Chacham tells you that right is left and left is right. At first glance, this seems to mean that even when Beis Din HaGadol is mistaken, its ruling remains binding. Herman Wouk reportedly told his literature class at Yeshiva University that this idea — the binding force of authority even when it errs — inspired the theme of The Caine Mutiny.

The Ramban, however, argues that this cannot be the Sifrei’s intent. The Mishnah in Horayos (1:1) teaches that a member of Beis Din, or a qualified talmid who knows that Beis Din has ruled incorrectly, may not simply follow its decision. If he does so, he remains personally responsible and must bring a Korban Chatas. The authority of Beis Din therefore cannot mean that a ruling known to be erroneous somehow becomes correct merely because Beis Din issued it.

The Ramban accordingly cites the reading אפילו מראין בעיניך על ימין שהוא שמאל — even when it appears in your eyes that they are calling right left. The Torah addresses the person who finds a ruling difficult or counterintuitive but does not actually know it to be mistaken. לא תסור then demands emunas Chachamim: he must recognize the limits of his own understanding and presume that the Sanhedrin has ruled correctly.

Rav Elchonon Wasserman Hy”d (Kuntres Divrei Sofrim 4:13) suggests a different understanding. The Sifrei is not discussing a mistaken ruling at all. It refers to a case in which the Chachamim knowingly direct us not to fulfill a Torah requirement — an עקירת דבר מן התורה.

Chazal possess authority to enact safeguards for Torah observance, based upon ושמרתם את משמרתי — “You shall safeguard My charge” (Vayikra 18:30), which Chazal interpret as עשו משמרת למשמרתי, an instruction to create safeguards around Torah law (Yevamos 21a). The Gemara goes further and teaches יש כח ביד חכמים לעקור דבר מן התורה בשב ואל תעשה — the Chachamim may sometimes suspend a Torah obligation when this is accomplished passively, through שב ואל תעשה (Yevamos 89b–90b).

The classic example is shofar on Rosh Hashanah that falls on Shabbos. Although the Torah requires shofar, Chazal prohibited it out of concern that someone might carry a shofar through a reshus harabbim in order to learn how to blow it (Rosh Hashanah 29b). According to Rav Elchonon, this is precisely the meaning of לא תסור. The Torah commands shofar, yet the Chachamim tell us that on this particular Rosh Hashanah we must not blow it. In that sense, they are telling us that “right is left and left is right,” and the Torah itself commands us to obey.

The Gemara limits this authority. Ordinarily, Beis Din may suspend a Torah requirement only through שב ואל תעשה, not by requiring an active violation, קום ועשה. Yet there is an important exception: להוראת שעה ולמיגדר מילתא, a temporary measure necessary to arrest a serious religious breach.

The model is Eliyahu HaNavi at Har HaCarmel. Once the Beis HaMikdash had been built, korbanos could no longer be offered elsewhere. Nevertheless, Eliyahu built a mizbei’ach on Har HaCarmel and offered a korban in order to defeat the prophets of Ba’al and bring Klal Yisrael back to Hashem. This was an active violation of the ordinary Torah law, but it was permitted as a temporary emergency measure intended למיגדר מילתא.

Tosfos (Sanhedrin 89b; Yevamos 90b), citing Rashi, understands that Eliyahu acted by virtue of nevu’ah. This raises an important question: how can the Gemara derive from the authority of a navi that Beis Din possesses a similar power? A navi has his own Torah mandate of אליו תשמעון — “to him you shall listen” (Devarim 18:15).

The answer reveals a broader principle. The authority of a navi under אליו תשמעון and that of the Chachamim under לא תסור operate within comparable limits. Neither may create a permanent contradiction to Torah law. Chazal state אין נביא רשאי לחדש דבר מעתה — a navi may not introduce a new Torah law after Sinai (Megillah 2b), based upon אלה המצות אשר צוה ה׳ את משה אל בני ישראל בהר סיני (Vayikra 27:34). The same limitation applies to Beis Din.

Here, חידוש does not merely mean an original idea. Tosfos uses the term for something that contradicts the established halachic system. A passive suspension of a mitzvah through שב ואל תעשה is not regarded as an outright contradiction to the Torah and therefore may fall within the authority of the Chachamim. A permanent active violation ordinarily does contradict the Torah and is therefore impermissible. Only when it is temporary and necessary להוראת שעה ולמיגדר מילתא can it be sanctioned.

This framework explains a striking concept developed by Tosfos in several places (Yevamos 89b; Gittin 32a; Avodah Zarah 13a). Under certain circumstances, the Chachamim may even enact something that results in a permanent and active עקירת דבר מן התורה when it can be structured as a דבר הדומה — something that resembles an existing halachic mechanism. Because the enactment operates within the recognizable form of Halachah, it is not viewed as an open contradiction to Torah law.

One example is אפקעינהו רבנן לקידושין מיניה, the power of Chazal in certain circumstances to annul kiddushin retroactively. Where kiddushin was effected with money, the Gemara invokes הפקר בית דין הפקר, the authority of Beis Din over property. Yet strictly speaking, money that was given for kiddushin years earlier no longer exists in the husband’s possession, and a present act of hefker cannot literally transform that earlier transfer retroactively. According to this approach, הפקר בית דין הפקר supplies the enactment with the structure of a familiar halachic mechanism — a דבר הדומה — even though the underlying authority is broader.

Tosfos applies the same idea to one of the most important leniencies concerning an agunah. Ordinarily, matters of marriage require two witnesses, yet Chazal permit a woman to remarry on the testimony of a single witness that her husband has died. The Gemara explains that this testimony possesses special credibility because it concerns a מילתא דעבידא לאיגלויי, a matter whose truth is likely eventually to become known, and because אשה דייקא ומינסבא — a woman will investigate carefully before remarrying, knowing the terrible consequences if her husband later returns (Yevamos 115a).

Elsewhere, however, the Gemara describes the rule as משום עיגונא אקילו בה רבנן — because of the plight of the agunah, the Rabbis were lenient (Yevamos 88a). Tosfos understands this to mean that the heter is ultimately rabbinic. Although allowing the woman to remarry appears to involve a קום ועשה contrary to the normal Torah requirement of two witnesses, the principles of מילתא דעבידא לאיגלויי and אשה דייקא ומינסבא make the ruling a דבר הדומה. It can be framed within recognizable Torah principles and therefore is not regarded as an overt contradiction of Halachah.

This interpretation is far from universally accepted. The Chazon Ish (Even Ha’Ezer 22:3) rejects the suggestion that Tosfos intended the agunah heter as an actual rabbinic עקירת דבר מן התורה, and Rav Soloveitchik preferred the approach of other Rishonim.

The Nemukei Yosef, citing the Ritva and Ra’ah, explains that the testimony of the single witness is genuinely sufficient on a d’oraisa level. What, then, does משום עיגונא אקילו בה רבנן mean? Rav Soloveitchik explained that the phrase describes not the legal basis of the heter but its historical impetus. During periods of Roman persecution, when men disappeared or were killed and adequate witnesses were often impossible to find, Chazal confronted a devastating agunah problem. That crisis drove them to search the existing halachic system for a legitimate solution.

The plight of the agunah could motivate the search for a kulah, but human need by itself could not create the heter. Chazal still required a genuine halachic mechanism. They recognized that the established principles of מילתא דעבידא לאיגלויי and אשה דייקא ומינסבא could be applied here, producing a sufficiently strong presumption that the husband had died. On this understanding, the heter is valid even on the level of d’oraisa and involves no עקירת דבר מן התורה at all.

The distinction is fundamental. Halachah gives Chazal extraordinary authority, including at times the power to suspend a Torah obligation. But that authority is itself governed by Torah. לא תסור does not mean that the Chachamim may simply replace Torah law with whatever seems desirable. Rather, the Torah establishes both their authority and its boundaries: safeguards, שב ואל תעשה, הוראת שעה, and recognized halachic mechanisms. Even when extraordinary circumstances demand extraordinary solutions, the solution must emerge from within the structure of Halachah itself.
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The Spiritual Reality Created by the Decrees of the Chachomim

The first mention of the concept of Bnei Yisroel having a monarch is in Parshas Shoftim. The people wanted a melech (king). The Torah presents all the halachos of a melech. The melech may not have too much money or too many horses, nor is he allowed to have too many wives. The Torah mentions a concern that too many wives would cause him to stray from the derech Hashem.

Famously, the Navi says that Shlomo Hamelech had 700 wives and 300 concubines, and, in his old age, (as the Torah predicted) they indeed “turned his heart.” They had a negative effect on Shlomo Hamelech “and his heart was not complete with his G-d as was the heart of Dovid, his father.” (Melachim I 11:4).

The Gemara (Sanhedrin 21b) says that Shlomo had confidently predicted that he would not stumble by violating the Torah’s prohibition: “I will take many and I will not stray.” The Gemara says that he was mistaken. The obvious question is, how could the wisest of all men make such a gross error? When we say that he was the wisest of all men, we don’t just mean that he knew and understood the Theory of Relativity thousands of years before Einstein. It means he was a chochom who understood life, who understood himself, and who understood the nature of man. So how could he make this mistake and say “It’s not going to affect me?” What was his thought process?

The truth of the matter is that we find someone who, in a subsequent generation, made the same mistake. The Gemara says (Maseches Shabbos 12b) that Rav Yishmael ben Elisha said, “I will read (by candlelight on Shabbos) and will not (absentmindedly) tip (the candle in violation of a Shabbos prohibition). The halacha is that reading on Shabbos by candlelight is not permitted. This is a rabbinic decree. The Gemara relates that one time he read by candlelight on Shabbos, confident that he would not tip the candle. He got involved in studying a sugya and was so absorbed in his studies that he almost did tip the candle on Shabbos.

When that happened, he proclaimed, “How great are the words of the chachomim who forbade reading on Shabbos by candlelight.” Now, are we to assume that until this incident occurred, Rav Yishmael did not think “How great are the words of the chachomim?” That would be very difficult to say. What, then, is the meaning of this incident?

Rav Elya Baruch Finkel mentions a fundamental principle from Rav Aharon Kotler: The Torah creates a spiritual reality. Just like there are certain laws of nature which affect the reality of this world, so too the laws of the Torah affect the reality of this world. If the Torah writes, “Don’t have too many wives lest they will cause his heart to stray…” this creates a reality in creation – like gravity or any other force of nature – that “if you do this, this and this will happen.” This is part of the concept of “He looked into the Torah and created the world.”

If you throw something up, it is going to come down. It is an undeniable fact. So too, if the Torah writes “He shall not take too many wives for they will cause his heart to stray” that creates an incontrovertible fact that it is going to happen. This was Shlomo’s mistake. Yes. Shlomo was the wisest of all men. But he didn’t realize that once the Torah said this (that too many wives will cause a king’s heart to stray), it becomes a reality for every human being, no matter how smart or how wise or how careful he might be.

According to Rav Elya Baruch Finkel, that is, in fact, what happened with Rabbi Yishmael. When he started reading by candlelight on Shabbos and then saw that he almost tipped the candle towards him, he proclaimed: “I see how great are the words of our chachomim.” That means: I realized that if the Torah says something, that creates a reality. That is Hashem’s word. But I had thought that the chachomim making a gezeira is different. Sure, I respect the chachomim. I know they are wise, but I didn’t think that their gezeiros would also create such a reality. I did not realize that if they make a decree not to read by candlelight lest you absentmindedly tip it, then inevitably, that will happen to someone who reads by candlelight.

Where do we see this nogeah l’maaseh (applicable) in practice? There is a Biblical prohibition of yichud (forbidden seclusion between a man and a woman). People may say: “Fine, when someone is 35 years old and is alone together with a woman in a room, I can understand that his natural inclinations may tempt him to do something inappropriate. But “over the hill” people like me don’t need to worry about yichud.” No. If the Torah says do not seclude because it leads to forbidden relationships, no matter what age you are, the halacha applies.

I recently read an incident with the Minchas Chinuch. He was in his seventies and a woman came to ask him a shaylah (halachic inquiry). The woman closed the door behind her. The Minchas Chinuch realized that he was violating yichud with a woman. What did he do? He jumped out the window! Imagine a man of that stature at his age jumping out of a window! But that was the only way he saw to get out of the problem situation!

That is what the Torah is saying over here. Even Shlomo Hamelech cannot deny the laws of nature and so too, he cannot deny the laws of spiritual nature either.

Biblical Draft Deferments Explained

The Torah lists people who are exempt from going to battle during a time of war. One exception is a person who built a house but did not make a chanukas habayis (house dedication). Another exception is a person who planted a vineyard, but had not yet partaken of the fourth year’s crops. Another exception is a person who betrothed a woman (erusin), but had not yet married her (nisuin).

Finally, the Torah says that a fearful person is sent home lest he weaken the hearts of his fellow soldiers during battle and cause them to flee. Rashi brings the famous machlokes Tanaim as to the nature of this fear. Rabbi Akiva takes the expression literally. A person is frightened by the sounds of battle and cannot bear seeing a drawn sword. Rabbi Yossi Haglilee says the Torah is speaking of a person who is fearful that he may die in battle as a result of his personal aveiros (sins). According to Rabbi Yossi Haglilee, the Torah hides the embarrassment of the person who is afraid to do battle and allows him to take his deferment alongside the others who are newly married or have not yet enjoyed their new home or new vineyard. The Torah invented three other exceptions to spare embarrassment to the person who was afraid of battle.

Rav Baruch Sorotzkin asks an interesting question: How is it that the Torah risks a significant decrease in the number of soldiers available for war, just to protect those soldiers who are afraid to do battle from embarrassment? The Jewish army needs every able-bodied man who can participate! They are going to war! Why allow all these “fake deferments” just to give these people who are scared because of their aveiros, an excuse to not go to battle?

Rav Baruch Sorotzkin answers that we see from here, how important it is to make sure a person does not suffer embarrassment. Saving a person from humiliation is worth risking the loss of a thousand soldiers!

The truth of the matter is, I don’t know if this is really enough of an answer. Perhaps we can suggest a stronger answer based on a very interesting Ramban in this week’s parsha. The Ramban writes that the reason the Torah said “Do not allow the king to have too many horses” is so that the king won’t rely on his military strength, but rather he should place his trust in Hashem. The Torah doesn’t want the Jewish king to have the strongest army on the battlefield. The Torah wants him to realize that he will win or lose not because of the strength of his army, but because of his bitachon in the Ribono shel Olam.

The Ramban adds that in Sefer Shoftim, when Gidon went to war with Midyan, Amalek, and Bnei Kedem, he had an army of 32,000 men. However, the Ribono shel Olam told him that He did not want Bnei Yisrael to think that they were victorious because they had the larger and stronger army. Gideon was told to go to battle with only 300 men. This way he would recognize that the salvation was not coming from his army, but from Hashem.

In our day and age, we don’t have the same giluy Shechina (Divine revelation) so we cannot say that TZahal should get rid of all of their tanks and planes, etc. We don’t have that same level of siyata dishmaya (help from Heaven), but the truth of the matter is, for those of us old enough to remember the Six Day War in which we defeated the Arab armies in six days, the concern mentioned by the Ramban occurred. People were saying that the victory came “because the Israeli Air Force was so skilled” and “they bombed all of Egyptians planes while they were still on the runway.” They were claiming “Kochi v’otzem yadi asah li es hachayil hazeh!” Nonetheless, today, we can’t make such a cheshbon (calculation) because we don’t have the same level of siyata dishmaya.

Therefore, the true answer to Rav Baruch Sorotzkin’s question of how we can exempt all these hundreds of men is answered by the simple fact that we don’t need all those men when we have siyata dishmaya. So there is no kasha about having so many exemptions.

In addition, the Rashbam explains the reason for the Torah’s specified draft deferments by providing an insight into human nature. The Torah was afraid that a person who planted a vineyard and did not yet eat its fruits, built a house and did not move in, etc., would become depressed upon being drafted that he has no mazal! A person who feels he has no mazal will fear that he is doomed to die in battle. His perception of himself may become so negative that he might assume he will never see the end of the war. Such an attitude will ruin the morale of the entire army. That is why, the Rashbam says, we exempt these people from battle — because these are people who would be going to fight with the wrong attitude. And when someone goes into battle with the wrong attitude, it is very bad for morale.
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COVENANT & CONVERSATION

Shoftim: Testing Prophecy

Lord Rabbi Jonathan Sacks zt"l

In his enumeration of the various leadership roles within the nation that would take shape after his death, Moses mentions not only the priest/judge and the king, but also the prophet:

“The Lord your God will raise up another prophet like me from among your own people. You must listen to him.”  Deut. 18:15

Moses would not be the last of the prophets. He would have successors. Historically this was so. From the days of Samuel to the Second Temple period each generation gave rise to men and women who spoke God’s word with immense courage, unafraid to censure kings, criticise priests, or rebuke an entire generation for its lack of faith and moral integrity.

There was, however, an obvious question: How does one tell a true prophet from a false one? Unlike kings or priests, prophets did not derive authority from formal office. Their authority lay in their personality, their ability to give voice to the word of God, their self-evident inspiration. But precisely because a prophet has privileged access to the word others cannot hear, the visions others cannot see, the real possibility existed of false prophets – like those of Baal in the days of King Ahab. Charismatic authority is inherently destabilising. What was there to prevent a fraudulent - or even a sincere but mistaken – figure, able to perform signs and wonders and move the people by the power of his words, from taking the nation in a wrong direction, misleading others and perhaps even himself?

There are several dimensions to this question. One in particular is touched upon in our Torah portion, namely the prophet’s ability to foretell the future. This is how Moses puts it:

You may say to yourselves, “How can we know when a message has not been spoken by the Lord?” If what a prophet proclaims in the name of the Lord does not take place or come true, that is a message the Lord has not spoken. That prophet has spoken presumptuously. Do not be afraid of him. Deut. 18:21-22

n the face of it, the test is simple: if what the prophet predicts comes to pass, he is a true prophet; if not, not. Clearly, though, it was not that simple.

The classic case is the Book of Jonah. Jonah is commanded by God to warn the people of Nineveh that their wickedness is about to bring disaster on them. Jonah attempts to flee, but fails – the famous story of the sea, the storm, and the “great fish”. Eventually he goes to Nineveh and utters the words God has commanded him to say – “Forty more days and Nineveh will be destroyed” – the people repent and the city is spared. Jonah, however, is deeply dissatisfied:

But Jonah was greatly displeased and became angry. He prayed to the Lord, “O Lord, is this not what I said when I was still at home? That is why I was so quick to flee to Tarshish. I knew that You are a gracious and compassionate God, slow to anger and abounding in love, a God who relents from sending calamity. Now, O Lord, take away my life, for it is better for me to die than to live.”  Jonah 4:1-3

Jonah’s complaint can be understood in two ways. First, he was distressed that God had forgiven the people. They were, after all, wicked. They deserved to be punished. Why then did a mere change of heart release them from the punishment that was their due?

Second, he had been made to look a fool. He had told them that in forty days the city would be destroyed. It was not. God’s mercy made nonsense of his prediction.

Jonah is wrong to be displeased: that much is clear. God says, in the rhetorical question with which the book concludes: “Should I not be concerned about that great city?” Should I not be merciful? Should I not forgive? What then becomes of the criterion Moses lays down for distinguishing between a true and false prophet: “If what a prophet proclaims in the name of the Lord does not take place or come true, that is a message the Lord has not spoken”? Jonah had proclaimed that the city would be destroyed in forty days. It wasn’t; yet the proclamation was true. He really did speak the word of God. How can this be so?

The answer is given in the book of Jeremiah. Jeremiah had been prophesying national disaster. The people had drifted from their religious vocation, and the result would be defeat and exile. It was a difficult and demoralising message for people to hear. A false prophet arose, Hananiah son of Azzur, preaching the opposite. Babylon, Israel’s enemy, would soon be defeated. Within two years the crisis would be over. Jeremiah knew that it was not so, and that Hananiah was telling the people what they wanted to hear, not what they needed to hear. He addressed the assembled people:

He said, “Amen! May the Lord do so! May the Lord fulfil the words you have prophesied by bringing the articles of the Lord’s house and all the exiles back to this place from Babylon. Nevertheless, listen to what I have to say in your hearing, and in the hearing of all the people: From early times the prophets who preceded you and me have prophesied war, disaster, and plague against many countries and great kingdoms. But the prophet who prophesies peace will be recognised as one truly sent by the Lord only if his prediction comes true.”

Jeremiah makes a fundamental distinction between good news and bad. It is easy to prophesy disaster. If the prophecy comes true, then you have spoken the truth. If it does not, then you can say: God relented and forgave. A negative prophecy cannot be refuted – but a positive one can. If the good foreseen comes to pass, then the prophecy is true. If it does not, then you cannot say, ‘God changed His mind’ because God does not retract from a promise He has made of good, or peace, or return.

It is therefore only when the prophet offers a positive vision that he can be tested. That is why Jonah was wrong to believe he had failed when his negative prophecy – the destruction of Nineveh – failed to come true. This is how Maimonides puts it:

As to calamities predicted by a prophet, if, for example, he foretells the death of a certain individual or declares that in a particular year there will be famine or war and so forth, the non-fulfilment of his forecast does not disprove his prophetic character. We are not to say, “See, he spoke and his prediction has not come to pass.” For God is long-suffering and abounding in kindness and repents of evil. It may also be that those who were threatened repented and were therefore forgiven, as happened to the men of Nineveh. Possibly too, the execution of the sentence is only deferred, as in the case of Hezekiah. But if the prophet, in the name of God, assures good fortune, declaring that a particular event would come to pass, and the benefit promised has not been realised, he is unquestionably a false prophet, for no blessing decreed by the Almighty, even if promised conditionally, is ever revoked … Hence we learn that only when he predicts good fortune can the prophet be tested. Yesodei haTorah 10:4

Fundamental conclusions follow from this. A prophet is not an oracle: a prophecy is not a prediction. Precisely because Judaism believes in freewill, the human future can never be unfailingly predicted. People are capable of change. God forgives. As we say in our prayers on the High Holy Days: “Prayer (Tefillah), penitence (Teshuvah), and charity (Tzedakah) avert the evil decree.” There is no decree that cannot be revoked. A prophet does not foretell. He warns. A prophet does not speak to predict future catastrophe but rather to avert it. If a prediction comes true it has succeeded. If a prophecy comes true it has failed.

The second consequence is no less far-reaching. The real test of prophecy is not bad news but good. Calamity, catastrophe, disaster prove nothing. Anyone can foretell these things without risking his reputation or authority. It is only by the realisation of a positive vision that prophecy is put to the test. So it was with Israel’s prophets.

They were realists, not optimists. They warned of the dangers that lay ahead. But they were also, without exception, agents of hope. They could see beyond the catastrophe to the consolation. That is the test of a true prophet.
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